
 

 

 

 

 

 

 

 

 

 

 

论预约合同与意向书的区别 
——兼议《最高人民法院关于审理买卖合同纠纷案件适用法律问题的解释》第 2条 
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摘  要： ѿ ̆ѿ ҹ̆

ӊ Ȃ ԍ ⱵӊҬ ȇ̆ ֲ ῏ԍ

ӯ ᴆ Ȉ 2 ӥȁ ӥȁ ӥȁ ӥȁ

ҹ ̆ ץ ԅ ᵝȂᵖ

ԍҌ ӥ ҹ ׆̆ ֣ ≠̆

֟ ӈⱵ̆ Ԉ ̆ ≢ ӥ ѿ Ҭ ӥ ҉̆

Ҍ ץ Ҍ ӥῤ ӥ ҹ ֟

Ȃ ӥ ȁ ȁ ≢̆

ӥҌᵬ № ѿ ҹ Ạ Ҍ Ȃ῏ԍ ӥ ҹ ᴆ̆

ҹ Һ ᶭ ӥҍ ץ≢ ̆ ѿ

ᴆ Ȃ 

关键词：   ӥ   
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引  言 

 

ӊ ̆ Ҭ̆ ↕ ↕ᵣ

Ȃѿ ̆ѿҩ ȁ ȁ ҈ҩ ̆

Ҭ̆ Ԋֲ ̆ Һ ∞̆

↕ Ҭ ԅ ҹ ᵬ Ȃ 

Ҭ Ԋֲ ҆ ̆ Ҥ

̆ Ҍ Ҭ̆ Ԋֲ ӟ

Ȃ ̆ Ԋֲ ľ Ŀ ҹ ̆ ҹѿҩ

Ԋֲ ȁ ᴋ ᴪ ┴ ̆

Ҭ Ҍ Ạ №̆ҹ Ⱶ Ԋֲ ≠ӈⱵ Ȃ 

ȇ ֲ ῏ԍ ӯ ᴆ Ȉ̂ Ҋץ ȇӯ

Ȉ̃ ԋ ľ̔ Ԋֲ ӥȁ ӥȁ ӥȁ ӥȁ

̆ ѿ ῤ ӯ ѿ̆ Ҍ ӯ ӈⱵ̆

ῒ ᴋ Һ ễ ֲ̆

ԇ ȂĿ ҍ ѿ № ̆ № ѿҩץ

ץ ѿҩ ӊῤ ҹῤ ᵬҹ ‰ ⅞№ Ȃ Ҭ̆ ԍ

ȁ ῏ ̆ᵖ ⌠ȇӯ Ȉ̆
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一、预约合同 

（一）预约合同的概念与特征 

̆Ӟ ҹ ̆ Ԋֲ ҹ ѿ ῤ

ᾛ Ȃ ᾢ Ҋ ӈ ľ̔ ̆ ѿ

ӊ ȂĿ1 ᾢ ҹ ľ̔ ̆
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῏ ῤ Ȃ 2012 5 10 ̆ ֲ ԅȇӯ Ȉ̆

ԋ Ҭ ľ̔ Ԋֲ ӥȁ ӥȁ ӥȁ ӥȁ

̆ ѿ ῤ ӯ ̆ѿ Ҍ ӯ ӈⱵ̆

ῒ ᴋ Һ ễ ֲ̆ ԇ

ȂĿ Ҭ ̆ Һ ѿ Ҍ

ӊӈⱵ ѿ ̆ ӈȁῤ ȁ ⱬ ̆

└ Ҭ ῏ ῤ ׅ֗ Ȃ 

Ҭ̆ ѿ ̆ᵖ Ҭ └ ΐ Ԋֲ

ⱳ ̆ ץ ҹ └ ԍ Ȃ5Ӟ ҹ ľ̆ Ŀѿ ₮

ȇ ῖȈ 1589 Ҭ̆ ľ̔ Ԋֲ ῒᴇ ԑ ̆

ӯ ҹӯ ȂĿᵖ ѿ Ӟ ӈ̆ ץ ȇ ῖȈ

Ҭ⌠ ᵥҹľ Ŀ Ҍ ̆ ҹ̆ ȇ ῖȈҬ ₮

̆ ῖҬᶏ ľ Ŀѿ ľ Ŀѿ ӈ ȇ̆ ῖȈ

└ ῖ Ҭ ⱴ ѿ└ Ȃ 

Ӟ ҹ ȇ ῖȈ 610 Ҭ₮ ԅľ Ŀ ѿ Ȃ6 ̔

ľ ѿ ֟ ’ ̆ ̆

ֲ ץ ῒ ȂĿ ҹ ȇ̆ ῖȈҬӞ ѿ ̆ 610

ᵣ ῤ ȁ ȁ ⱬ Ȃ 

ľ ῖĿҬ ₮ ԅ ѿ ̆ ῖ 465-1 ̔

ľᶏ Ṣ ̆ ҍֲ ῒ Ȃᵖ Ṣ ֲ

ҍֲ ̆Ҍ ȂĿ̆ 475-1 Ҭ ľ̔ Ṣ ӊ ̆ῒ

ӊ Ṣ ≠ ῒ ễ̆ Ԋֲӊѿ ԍ ̆ ҹ ט ⱬ ̆

ҍֲ ῒ ȂĿ̆ ңҩ҉ץ Ҭ ₮ ԅľ Ŀѿ ̆Һ

ѿ Ԋֲ ѿ ̆ ץ ľ ῖĿҬ

└ Ȃ 

（三）预约合同的制度价值 

₄ѿ └ ̆ ῒ└ ᴇṿ ԍ ӊҬ̆ └ ⱳ

ῒז └ ↕̆ף Ȃѿ ̆ Ҋ └ ᴇṿ̔ 

1. ̆Ḡ ֜ ῃ 

ץ ѿ ӊῤ ҹῤ ӊ Ȃ ᴪ ӊҬ̆

ԍ֜ ̆ Ԋֲ ץ ̆ᵖ ӊ̆

ҹԅ֜ ῃ̆ ₮ ֜ ῃȂ 

“ ԍ ’ ҆ ̆ᶏ Ԋֲ ҳ Ȃ”
7
 

                                                        
5
 ȇ̔ └ Ȉ̆ 2004 ̆ 40 Ȃ 
6
 ľ̔ ῒ Ŀ̆ ȇқ ҚȈ2009 7 ̆ 156-159 Ȃ 

7 ᴪ´ ľ̔ ĺĺץ ҹ Ŀ̆ ȇ └ҍ ᴪȈ2009 1 ̆ 362-363 Ȃ 
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֜ ᴪ Ԋֲ Ȃ ᴆҊ̆֜ ᴪ

҉‗ Ȃp ֜ ᴪ Ҍᴪ Ả ԍѿ

̆ ȁ ץ Ḥ ꜚ ꜚȂ8 Ԋֲᴪ ҹ≠

ԍῒז ҍ ҩ ̆p ѿᵝ

̆ ῒז Ҭ֟ Ȃ 

└ Ḡ Ԋֲ ≠ ̆ Ԋֲ ῀ѿ

ӊ ץ ѿᴍ ̆ ̆ Ҭ ᴋ ̆

׆ Ḡ Ԋֲ ≠ Ȃ 

2. Ḥ ȁῈ Ḛ ↕ 

҉ ̆ Ҭ └ └ ̆ └ ΐ Ԋ

ֲ ⱳ ̆ ֓ⱳ ᵣ ף Ҭ↕ Ḥ ȁῈ Ḛ ↕

Ȃ 

֜ ꜚҬ̆ ᴋ ̆

ѿ ̆ᶏ Ԋֲ ԍ ᴋ ׆̆ ᶏ Ԋֲ

ӈⱵ̆ Ḥ ȁῈ Ḛ ↕Ȃ 

ȇӯ ȈҬӞᵣ ԅ ң ⱳ ̆ ԋ

̔“ѿ Ҍ ӯ ӈⱵ̆

ñ
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ѿ ̆ѿᴍ Һ ῤ ѿ ӊῤ ̆ᵖ

Ҭ Ҍᴪ Ԋֲץ ҹ ῤ ̆

Ȃ Ԋֲ Ҍ ҉ Ԋ ҉ ̆

ץ Ḡ Ȃ11 ↕Ҍ ̆ ῤ

ӊҬ ṽ ṽⱵ῏ Ȃᶛ ̆ Ԋֲ ѿᴍӯ ̆ ѿ

ᴍ ֽֽ ӯ ̆↕ ̕

ѿᴍ ԅӯ Ԋֲȁ ȁ ȁᴇ ȁ ᴋ ̆↕ ᴍ

ԅ ΐᵣ ṽ ṽⱵ῏ Ȃ 

2.  

҉ ̆ ҍ ῏ ҉ ľ̆ңҩ Ŀ Ȃ
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ף ᴪ Ԋ ꜚ Ҭ̆ ѿҩ ̆ Ԋ

ֲӊ ᴪҹԅ ∞ ̆ ҍ ᶭ

Һ ̆ᵖ ԍ҉ ԅҌ ̆ ҩ

Ȃ12ҹԅ ᾧ ∞ Ҍ ̆ Ṝ

ѿ֓ Ԋֲᴪ ҩ Ԋֲ ̆ᵖ ҍѿ Ԋֲ ̆

҆ Ԋ ꜚҬ ᴪ ֲז ̆ ӊ╠̆

ӊ ᴪ ѿ֓ץ ҹῤ ᴆ̆ ⅞ ∞̆

֓ ᴆ Ҍץ  ̆ ӥȁ ӥȁ ӥȁ ȁ ̆

֓ ᴆ Ҭץ ӥ ᶏ ҹ Ȃ 

ӥ̂letter of intend̃ ѿ └ ̆ Ԋֲ Ԋֲ

ӊ ̆ Ԋ ȁ ӊ╠̆ ∆ ӥȂ13

ԍ ӥѿ ԍ ӊ ̆ ӊ╠̆ ץ ԍ ӥ

̆⌠ ԍ ѿ ̙ ԍ ̆

̙ ӥ Ҍΐ ӈ̙ ֓ Ҋ Ȃ 

ᴰ “ ӥ” ѿ ̆ ӥḤץ ᵬ₮Ȃ ╠ ֜

Ҭ̆ ӥ Ԋֲ ῀ ҉ ѿ ̆ѿ ץ ֓ѿ

ҹ ѿ ₮ “ ” “ ” ᴆȂ14

҉̆ ӥ ѿҩ Ҍ ̆ ȇ Ȉ ῒז ӊҬ ӥ

ѿ ₮ ̆ ⌠ 2012 ȇӯ Ȉ ₮ Ҭ

ԅ ӥ Ȃ ҹ̆ ӥΐ Ҋ₃ץ ̔ 

1.  

ӥ ԍ Ԋֲᾟ№ ӊ҉ ̆ ӥ ԍ

ӊ ӊ╠̆ ԍ ӥ ׂ ҹ Ҭ

̆ ץ Ԋֲ ӥ Ṝ ᴪ ῤ Ȃ
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Ҭ̆ Ԋֲ ԅ ̆ ץ Ԋֲ

⌠ ̆ ѿ ԅ ̆↕ ҬԊᾢ

ᴋ Ҭ ᴋȂҍӊ ̆ ӥҌᴪ Ԋֲ ᵣ

≠ȁӈⱵ֟ ̆ῒ Ҍ Ȃ18
 

ᵖ ԍ Ҭ ӥ↕ ≢ Ȃ ҉ ̆ ѿᴍ ӥҬΐ

̆↕ ӥ ӥ ӈⱵ̆ ӥ

ᴋ̕ṛ ѿᴍ ӥֽֽ ̆ Ҍΐ ῤ ̆↕

ӥ ҉ ⱬ̆ ԊֲҌΐ ӈⱵ̆

ᴋ̆ ѿ֓ ’Ҋ ѿ ᴋȂ 

ң ⱬ ҉̆ ӥӞ Ҍ ̆ ӥ ֽֽ

̆Ҍΐ ⱬ̆ ӥӞ ҍ ѿ ΐ ⱬ̆

ҹ ⱬ ҹȂ 

҉ ̆ Ҭ ӥ ≢ ̆ ѿ ӥҌ

ᴆ̆ᶛ ̆ ӥֽֽ ԅ № ̆

ѿ ӊῤ ӯ ̆ ӥ ҉Ҍ ᵬҹ ̆

ӥҬ Ώ ľ ӥҌΐ ⱬĿ ̆ ӞҌ ҹ ̕ ѿ

ӥΐ ̆ ץ ӥ ץ ҹ Ȃ ҹ̔

“ȇӯ Ȉ 2 ӥᵬҹѿ ̆ Ӟ ԍ ӥҌ

ᶏ ̆ ԍ ̆ᴪ Ԉ

̆ ӥ ԍ ̆ ҹ ȁ ⱴ ȂĿ19
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（三）标的——缔结本约 

ԍ ᴆӊѿ̆ Ҍ Ȃ ᴰ

̆ ᴆ ̆Ӟ Ṝ̆

ץ Ȃ22 ҹ̆ ᴆӊѿ̆ ԍ ӥ ̆

ӥ ҹ ҹ ӥ Ȃӊ ץ ҹ

̆ ҹ ΐ ῒ ̆ ╠ ̆

Һ ῤ ҹ ̆ ץ

‰ ӥ ѿ Ȃ 

（四）权利义务内容明确具体 

ῤ ΐ ̆p ΐᵣ ‰ ָӇ̆ Ҍ Ȃ

ѿ ҹ̆ Ҍ ̆ ΐᵣ ҉ ᵣ ̆

ᵖ ⱴ ѿ֓Ȃ 

ΐᵣ ҉ ҹ ԍ ΐᵣ Ạ └̆

ѿ ֽֽ Ԋ Ȃ23Ӟ

׆ ѿ ₮ ҹ ∞ ҍ ҉ ᶷ ԍ ҹֲ

̆ ҉ ̆ Һ ׆

꞉֜ ↕₮ ₮ Ȃ24 ҹ̆҉ץ ⱵҬ ҹ

̆ ꞉֜ ↕ Ҭ ᵝ̆

ȁ ̆ ΐᵣ ↕Ȃ 

（五）其它特别成立要件 

҉ ҩ ᴆ ѿ ᴆӊҬ ̆ ҹ ԍ
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