
ӱ  

Ђ 

ȍ Ȏ 

ץ Һ ԅ ᴪ ҍ ӊ ⱬ̆ Ҋ

Ԉ Ȃ ԍ ̆ ╠ ң ĺĺ

ף ҍ ̆ңҩ ѿ ̆ң ԍ ңҩҌ

Ȃ ῏ԍ Ԉ ̆Ӟ ץ ῏ԍ ѿ

Ԉ ҹ Ȃ ѿ ῖԈ ̆

ҊҬ ῏ԍ ӊԈȂ ₮̆ ԍ ף ҍῃ

ῤ ӊҬ̆ ᵥ ₮ԅ҈ҩ Ȃ 

ȍὯ Ȏ           

 

ѿȁ ῤ ңҩ  

Ҍֽ Ҭѿҩ ӄҌ ᾟ Ԉ ̆ ғ

Ȃ ῃ Ҋ ׂҕ ̆ ҹ Ȃ

̆ ₮ ľ Ŀȁ ᴪ ľ Ŀ ԅץľ ꜚ

ĿҹҺ ̆Һ ΐ ᴨל

̆ ԅ ᴪԊ ҍ Ȃ Ҋ Ҭ ̆

ғ ₡Ṣ ᵣ ᴪ

ғ ҩ Ҭ ῒ ̆ ғ ף ȁ ῐ׆

ҹ ҕ ѿ ץ̆№ ӊ ᴪ Ȃ ̆

Ӟ ԅ ӊ Ҍ ῏ ̆ѿ ᴪ Ԋ

ῤ ᴪ ̆ ᴪ Ԋ

̆Ӟ ᴪ ‗ ĺ└ ̆ ̕ᵖ ѿ ̆

ῒץ ↕ └ ȁ℗◓ └ ᴪ Ԋ

ץ ῒ Ҭ ̆ ҍ ‖ ȁ ↕

ҍ ң ȁ └ ↕ҍ└ Ȃŵ
 

1ȁ ף  

ԍ ̆ Ҋ ҉ Ȃ ₮

ⱳ ӊѿ ҍ ̆ ȂŶ ѿ

ҹ ҉Ḇ ԅֲ ֜ ̆ ѿ ҉ ꜚԅ

Ȃל ף ԅ Ҭ ľ ף Ŀ̆

ҹ ԍ ῍ ̆ ≢ └ ҹҕ

Һ └ӊ ̆‗ ԅѿ ᵣ Ҭ

Ȃ 

                                                 
ЂҬ 2012 Ȃ 

ŵ ╤ ľ̔ ĺĺ ף ȁῃ ҍҬ Ŀ̆ ȇ Ȉ̆ 2008 2 ̆ 59-66 Ȃ 
Ŷ ľ̔ ҍ Ŀ ȇ Ȉ̆
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2ȁ  

ѿ ΐף ľ Ŀ̆ ױז ף

Ȃץ ⱬҹף ᴪ Һ ץ ҹҺ Ҭ └Ȃŵ ѿ

Һ ӈ ̔ ҍ ̕ Ҍ ᶭ Һ ̕

Ȃ ᴧ ₮ԅץ ᴏ└ ҹ ̆

ΐ Ҥ Ȃ ̆ Ҭᾟ ԅѿ֓ ̆ ҹ ֓
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̆ ҉ Һ Ҍ ᴪ Ȃ ҈̆ Һ ⱳԍ ȁ ȁ

ҙ ᵣ̆ └ Ҍ ̆

ץ ҹ ѿ №Ȃŵ
 

ѿ֓ Ҭ ⌠ԅ ῏ ̆ ҹľ ѿ └

ҩ≢ № ῒ Ŀ̆ľԊ ҉̆ ⱳ Ŀ̆ľ

↕ ᴪ҉ Ḃ ĿȂŶ ׆ Ҭ ₮ԅѿҩ ̆Ҍ

ᴆ ᵥ̆ ↕ ῒ Ҭҍ ֲ ȁ ῤ ῏ Ȃ

ҹ̆ ⱳ ↕ ’ №Ҍ ᴆ

Ҋ ̆Ӟ Ҍ ↕ ᴪȁ ȁ ȁ ’ ԅ Ȃ ̆

̆ Ҍֽ ғ № ̆ ץ ӊѿȂ

ᵣ ᵬ ԍ ᴪᵣ ̆ΐ ̆ ᶭ ԍ Ғ ׃

̆ѿҩ Ҭ ҩ└ ⌠ ѿҩ ᵣ ӊҬ Ȃŷ
 

̂2̃ ᵣ ᴪ Ἕ  

ץ ҹף ᴪᵣ ᴪ Ἕ ↕ ҹ̆ └

ᵬӂ ѿҩ ᴪ ᵣ ѿ №̆ ԍ ΐ Ҍ ̆ └ Ӟ

Ҍ ⱳ̆ ᵣ ӂ ᴪ ľ ҬἝĿȂŸ ȁ Ӟ ῀

ѿ Ȃң ľ Ŀ̆ ѿ ̆

ȁ ᴪ ȁ ̕ѿ ̆

ᵣ ↕ ῏ ̆Ҍ ֓ ᵣ ̆ ᵣ

Ԋ ȂŹ Һ ᵣ ԍľ῏ז ҍ ӊ Ŀ

Ȃ ҹ ӂ ֲ ̆ ֲ ᾢғ ҹ

Ȃ ₀ ȁ ҩ ῃᵣ ῤ Ḥ ҍ ҹ ̆‗

ԅῒ ↕ ӈҍ Ȃ ᴋⱵ ԍ ₮ ľ῍ Ḥ Ŀҍľ῍ Ŀ̆

ԇḠ ҍ ȂźӞ ̆ ȁ ̆ѿҩ

’ ԍ ѿ Ȃ 

Ӟ ҹ ΐ Ҍ Ȃῒ ̔ ҬҌ №◓ №̆

↕ ̆ ↕ѿ ԅῒ ץ ̕

ᵝ ↕̆ ↕ ῤ ӈңҩ ̆ ↕ ץ ̆ᵖ ↕

ῤ ӈ ֟ ̆Ҍ ̆ ҹ ↕ ӈӊ Ҍ ῒҹ ↕̕Ҍ

ԍ ↕ᴪ ԇҌ ӈ̆ ↕ ҬӞᴪᵬ₮Ҍ ̆ ↕ѿ

⌠ Ҭ̆ ӈ ᴪ ̆ ᶏ ↕ ҹѿҩҌ ↕̕ ↕

ӈӊ ‗ ԅ ↕ ȁᴇṿ ̆ ↕ѿ ⌠ ̆ῒ ȁᴇṿ

ᴪ ̆ ȂŻ ҹ̆ ӊ ңҩ

ҹ ̆ ҹҌ ῏ԍ ҍ Ҍ ױֲ̆

̆ Ҍ ᴪ Ҋ̆ ױֲ ҹ Ӟ Ҍ

                                                 
ŵ A. Watson, Legal Transplants : An Approach to Comparative Law ; R. Cotterrell, Is There a Logic of Legal Transplant s. In D. 

Nelken & J. Feest ( eds. ) , Adapting to Legal Cultures̆71̆72̕W. Ewald, Comparative Jur isprudence ( II ) : The Logic of Legal 

Transplants. American Journal of Comparative Law , vol.43̆497̆502.̂1995̃ ľ̔ : ȁ ҍῃ

ף
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Ȃ ԍ ױז̆ ₮ԅľ Ҍ ĿȂŵ
 

̂3̃ ҬҺӈ 

ᵣ Ἕ Ԉӊ҉̆₮ ԅץ ¥₣ ̇ ᴶ ᶭ ҹף

Ҭ Ȃ Ҭ ῏ԍ Һ ̆ᵖ ᵣ҉ Ҍ №ӏ ̆ӞҌ ԍ

̆ ҹ ץ ̆ᵖ ⌠ ᴆ └Ȃ ¥₣ ̇ ᴶ ҹ̆ ῏

ԍ Ҍ ץ ҍ Ḛȁ ȁ Ṝ Ҍ № Ҍ Ԋ ̆Ԋ

҉̆20 ҕ Ȃ ץ ң Ҭ̆ ȁ ᴪȁ ҍ ֓

Ҍ≠ Ҋ ̆ Ҍ≠ ⱴȂ ̆

ז ԅ ᾝ ѿ₴℗ Ạ ה̆ №ԅ ̆ ҉̆

ז № ғ ԅң Ҍ └ ᵬҹ ѿ̔ └ ̆

ľ Ŀ̕ ѿ ↕ └ ̆ ľ ĿȂ

№ └ ץ ңҩ Ҭ ⌠ ᵝ ȂŶ
 

¥₣ ̇ ᴶ ԅ ҍ ӊ ῏ ̆ ӎѿ Ȃ

ᶭ ԅ ⱬľ ӊ ῏ ĿҬ ᴨᾢ ᵝ̆ ¥₣

̇ ᴶ ҉ ₮ԅң ̔ ̕

ҍ ᴪ ᵣ ῏ ҍ ᴪ ῏ Ȃ ҹ̆ ᴪ Ҍ

ΐ ѿ ̆ № Ҍ ׆̆ ԅ Ҋ ̔ ҩ

ᴪ ҩ ӊ ԅ ῏ ̆ῒ Ȃ ᶭ

ӊ҉ Ȃ ᶭ ҹ ҍῒ ᴪ ӊ ѿ ῍

῏ ̆ ῏ ѿ Ḡ ԅ ᵬ Һ ̆
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ӊ ℗ ̆ ΐ ̆ ҍῒז ᴪ ӊ

ԅѿ ῏ Ȃ ᶭ Ӟ ױֲ ԅ̆ ⱳҍѿ

ᵣ ᵬΐ ῏ Ȃŵ ԍѿҩΐ ᵬ ᵣ ̆

ⱳ̆῏ ↕ ᵣ ᵬ Ȃ ҉

̆ Ҍ ̆ ̆ ԅ ╠ Ԉ

Ȃ 

҈ȁ ӊ  

 

ľ ף Ŀҍ ף ῃ ל ℗ ῏̆ῃ ԅ

̆Ỳ ԅῃ ̕ᵖῒ ‗Ҍԅ ѿҩ ̆ ֓ ᴶ ℗ ῏

̆ ԍῒ ѿҩ ᴶ ῏ ̆ ȂԊ ҉Ҭ

Ӟ ׆ Ҭ ῐ ̆ ῀

Ӟ ⱳȂ Ҭ Ὲ ├ ̆ Ҭ ᴶ

ΐ ῏ ̆ ⌠ ⱬȂŶ Ὲ ԍ Ҭ

ΐ ῏ ̆ ᴪ ⌠ ԍ ⱬȂ ѿ

Ӟ ⌠ ῃ Ҋ ԍ ľ Ŀ ӞҌῬΐ

ӈȂ ľ Ŀ ᵌӍ ҹ̆ ᴪ῏

ӊҬ ̆ Ҍ ׆ Ṣ Ҍ ⱬ ⱴȂῒ ̆῏ ԍ

Ҍ ῍ ̆ ‗ԍ ̆ ׅ ԍ ף

ῃ ӊҬȂᴋᵥ ᴪ № ľ Ŀ ̆

ΐ ̆ Ṣץ Ȃ Ҋ҈ҩץ׆ץ

ľ ף Ŀ ľ Ŀ № ȁ ╠ Ȃ 

1ȁץ Һ ֜  

֜ ҹľѿ ⌠ Ḡ Ὲ ױ ȁ

ҩֲ ҍ ̕ᵖ Ӟ ԍ֜ ̆ ֜

ȂĿŷӞ ̆ ᴪ῍ ̆ ῍ ↕

ԍ ȁ ֜ Һᵣ ԑ Ȃ ⌠ ԑ ҍ

῍ ̆ ᴶ ↕̆ Ҋץ ᴆ̔ ѿҩ

ҹ ⱬ Һᵣ ⱬ ⱬᶏ ╠ Ҋ̆ ҍ ̆ ғ̆

Ҭ̆ Һ Һ ҉ Ὲ Ὲ ̆ ҹ֜ ҹ Һ

ᵣ ᶫ ᴆ ֜ԑ ̆ᶏ ֲ ҍ ≠ ֣

ȂŸ Һ ῤ ̆ ץ ȁ ԑ ȁ

֜ Ҭ ȁ ̆ ֜ ҉ ῍ ̆Ḇᶏ Ҭ

ľ ҺᵣĿ ľ Ὲ Ŀ ľ ѿ Ŀ ׆̆ Ҭҩᵣҍ῍ ᵣ ῤ

ᾝ≠ Һ ȁ ᴇṿ ‖ ̆ ῤ ̆ Һ

̆ ⱳȂ 

                                                 
ŵ [ ] ᶭ ̆ ╤ ľ̔ ┬ ̔ Ҭ Ḥ ѿ ᵥ ԍ Ŀ̆ȇ Ȉ2008

̆ 327 Ȃ ľ̔ : ȁ ҍῃ ף Ŀ̆ ȇҬ ᴪ Ȉ̆ 2007 4 Ȃ 
Ŷ ᴯ ľ̔׆ ⌠ᵣ ĺĺῬ Ҭ ῒ₮ Ŀ̆ ȇ ֤ ̂ ᴪ Ȉ̃̆

2011 5 ̆ 61 Ȃ 
ŷ ¥ ̆ ֒ ȇ̔ Ȉ̆ ֲ ₮ 1997 Ȃ 
Ÿ ľ̔ ֜ ҹ ῒ Ҭ Ŀ̆ ȇ Ȉ̆ 2006 3 Ȃ 
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2ȁ ľῬ ῀Ŀ 

ῃ ף ꜚⱬ └ ԅ ΐ ľ Ŀ̆ ҹΐ

ᵣ ̕ ҩ ӊҹץ └ Ҋ ҍӊ ̆

└ ף ׆̆ ᾧ ҍῃ ῏ Ȃ

ῃ Ҋ ľ Ŀ ӊҹľῬ ῀ĿȂŵ

̆ᵬҹ ῃ └ ľ̆Ῥ ῀Ŀ ῃ Ҍᴪ

ҍ ̆ӞҌ └ҍ └ ף ѿ ̆

ῃ ף └ ҉ ľṕ Ŀ̔ ᴋᵥ └ ף ӊ ̆ῬӞ

Ҍ ץ ҹ ῒ׆ ₮ ῃ Һ ̆ ῃ ᵬҹ

ӊҹץ ‰ ף ̆ ԍῃ ῤ ҬȂľ

Ŀ ľῬ ῀Ŀ ѿ └̆ᵖ ԍ ᴰ ץ ῀ ף

҉ ῒ̆ҩ≢ └ ׅ ΐ ̆Ŷ ῒ Ҭ

̆ ľῬ ῀Ŀ ԍѿ ᵣ ᵬȂ

ῃ ף ľ̆Ῥ ῀Ŀ ҹ └ ҍῃ Һ └Ȃ ̆

Ҋ └ ף ᾢ ץ ҹ ̆ ľῬ ῀Ŀ↕

ῒ ῀ῃ ᵣ ̆ ῒ └ ף Ҭ ҉

Ȃ 

3ȁ ҍ ᴋ 

ֲ ȁ ҍ ≠ Ғ ̆ ̆

ױז ⇔└ ȁ ҍ ̆ ᴪ ᴋⱵȂ

ҍ └ ף Ҭ̆ ῒ ҍ ≠ ῒҬ

ᵬ ױז̆ ῒľץ Ŀ ľῬ ῀Ŀῃ ӊҬ ̆

ᴋȂ 

ԍ ̆ ҍ ᴪԊ
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ᴪ Ȃ ↕ № ̆ №

‗ ᴪ ҍ Ҍ ᴪ Ҋ

‰ ᴇ̆ Һӈȁ ҺӈȂ 

ȁ  

 

ԅ ӊ Ҍ ῏ ̆ ̆

╠ ԅ ף ӊԈȂҬ ῏ԍ

Ԉ ̆ ץ ῏ԍ ѿ Ԉ ҹ Ȃ

῏ԍ ꜛԍ Ȃῒ ̆

ľ ᴪ Ἕ Ŀ ᾧ ԍ ӊẒ Ȃ ҩ ӈ҉

Ῥ ᶭ Ҭ ̆ ԍ№ ף ץ̆ Ҭ

ΐ Ȃ ̆ ῤ ̆

Һ ̆ ᴶ ̕ῒ ̆ ᶭ
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3 Ȃ 
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4 Ȃ 
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̂ ᴪ Ȉ̃̆


