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↕  

ĺĺῚ Ҭ ľ Ŀ  

 

 

摘 要： ᴪ ȁ Ⱶ ᶏ ᴰ

̆ ₮ Ȃ ȁ №

ȁ Ҭ ̆ ↕̆

Ḃᴪ Ԋֲ≠ Ҍ ̆ᶏ ∞‗ ΐ ⱬȂῒ ̆ Ҍ

Ҍ ֲҺᵣӊ ≠ ֜ ̆ ΐ ᴪⱳ ̆ ΐ

҈ҩ ĺĺҩᵣ ȁ└ ȁ ᴪ Ȃ ҉ץ

ҩ ľ Ŀ̂ ̃ ῀ ῤ ̆

֓ ԑ ῤ Ȃ ῏ Ҭ̆

ԅѿҩľ ĿȂᴰ ᴪ̆

ľ└ Ŀȁľ Ŀ ῀⌠ Ҭ̆ ҹץ ױ ‗

ᶫѿҩ Ȃ 

关键词： ↕ ҈ֲ≠  ҈   

 

ѿ   

῏ ԍ Ԋֲӊ ≠ӈⱵ῏ ̆ ↕҉ֽ Ԋֲ
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ӊ ⱬ̆ Ҍ ԍ ҈ֲȂ ѿ ↕̆ ҉ ҹľ Ŀ

↕̂ Doctrine of Private Contract̃̕ ҉ ҹľṽ Ŀ̂ Relativität des 
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҉̆Ṣ ᾢ ̆ Ҍ ѿ №Ȃ ȇ

Ȉ ↕ӊѿ̆ҌӞ ľṢ ז ᴨ Ŀ ̙ ԍ

↕ ̆ Ṣ ז Ȃ ԍ ⱬ̆ ֽֽ

҉ ľ Ŀ Ȃ ᶷ ԍ׃ ȁ

↕ ץ ᶭ ľ Ŀ ҹץ̆

ӊ Ȃ 

ԋ  Ҭ  

ҹҬ ҹ ĺĺңҩֲӊ Ӈ

҈ֲ ̙Ҭ ᵌӍҌẊ ԅ ѿ Ȃ ̆

ṿ ̆ ȇ Ȉ҉ ↕ Ҍ ᶛ ̕ ҉̆Ӟ

₮ ԅ Ҍ Ȃ 

̂ѿ̃  

╠ ̆ ȇ Ȉ ԅ ↕Ȃ ̆ ף

҉ Ҍ ⌠ ѿῬ Ȃᶛ ṽ ȁ ҉

ľ Ŀ└ ץ3 ҉ ľ Ḡ ҈ֲᵬ Ŀ└ Ȃ

ȇ Ȉ҉Ӟ ↕ ľᶛ ĿȂ 

1. ↕ 

ᵝף 1̃̂  

73 4 ṽ ֲ ᵝף 74 5 ṽ ֲ
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ѿ ҹ ↕ Ȃ Ҭ̆ѿ֓ṽⱵֲҹԅ

ṽⱵ̆ ֟ȁ ᵞᴇ ӂ ễ ҍ ֟̆ ԍ ᶏ ṽ

ӂ ṽ ̆ ֓ ҹ Ҥ ԅṽ ֲ ≠ Ȃᵖ ᴰ

↕̆ṽ ֲҌ ⌠ ҈ֲҍṽⱵֲ ҹҬ̆

ľ Ŀ ľ Ŀ̆ ῒ Ȃҹԅ ṽ

Ⱶֲ ṽ ֲ ≠ ⌠ѿҩ ̆ Ὲ ҍ Ḥ ↕̆

Ḃ ֟ ԅṽ Ḡῃ└ Ȃ ԇṽ ֲ ṽⱵֲ ῏ ҈ֲ֣ ѿ

≠ĺĺףᵝ ȂῒҬףᵝ ṽⱵֲ ԍ ᶏῒ ҈ֲ ≠

ṽ ̆ṽ ֲ ץ ӈ ᶏ ≠̆ ҈ֲ ӈⱵȂ ↕

ṽⱵֲҹ ṽⱵ ֟ ễ ҍ Ҍץ ᵞᴇ ҈ֲ ̆ṽ

ֲ ̆ ҹ Ȃ 

̂2̃ ҈ֲ≠  

64 6Ӟ ῒ ԍľ ҈ֲ≠ Ŀ̆

↕ ᶛ Ȃ ԍ ȁ ҈ֲ ṽ

Ⱶֲ֣ ᵬҹ∞ ҈ֲ≠ ‰̆ ҹ 64

҈ֲ Ҍ ԍ ҈ֲ≠ ̆ ľ ֲפ

ҹ֜טĿ Ȃ7 ̆ ȁ ҕ ↕ ҹ ԍ ҈ֲ≠ Ȃ

8 ׆ ӈ҉ ̆ 64 ԇῒ ̆p ֞ ҈ֲ

ᵣ׆̕ ҉̆ ↕ № 104 ľ Ŀ̆ Ӟѿ ҹ ṽⱵֲ

ѿ ҈ֲ Ḡ ̂ ľҹ ҈ֲ≠ Ḡ Ŀ̃Ȃ

ᵣ Һ ⱳ ӊѿḂ ᵣ ѿ ̆ᶏ

ҍ ӊ Ȃ ӊ̆ҩ≢ ӊ Ҍ ӊ

̆ᵖ ᵣ ץ ֓Ҍ Ȃ ↕ №̆ ῒ

                                                                                                                                                                   
̆ṽ ֲӞ ץ ֲ ṽⱵֲ ҹȂĿ 

6
ȇ Ȉ 64 ̔ Ԋֲ ṽⱵֲ ҈ֲ ṽⱵ ̆ṽⱵֲ ҈ֲ ṽⱵ ṽⱵ

Ҍ ̆ ṽ ֲ ᴋȂ 
7
 ľ̔ ז Ŀ̆ ȇ Ȉ2001 1 Ȃ 

8
ľ̔ҹ ҈ֲ≠ ĺĺץ ȇ Ȉ 64 ҹҬ Ŀ̆ ȇ ҍ Ȉ

2008 1 ̕ ҕ ľ̔ ҈ֲ n
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ҕ ⱬ ꜚ̆ ῤ ҉ ῒ Ȃᵖ

ᶏ ׅ̆ ҹ̆ Ҭ̆ ̆

҈ֲ ꜚ ҍ Ḡ Һӈ Ȃ Ԋֲ ̆ ѿ

≠ ̕ ҈ֲ ̆↕ ҳ ҩֲ ̕

̆↕ ԈȂ ֓ ‖₯ ľ Ŀȁľ ᴋ Ŀ Ȃ

ᶏ ҈ֲ ̆ ľ ᴋĿȁ ᷅ ᴋ Ȃל

ױ ԍ ҩ ̆ ẁ ԍ ľ ᵝĿȂ

ᶛ ̆ ´ ҹ ľ̔ ↕ ῖ ᵣ ѿ Ȃ

, Ҍᴪ ,Ӟ Ҍᴪ ӈ҉

ᵣ ȂĿ12 ҹ ӥ̆ᶛ Һ ȇ Ȉ̆ ≠

Һ ȇ Ȉ̆ ȇ Ȉ ̆ /ṽⱵ῏ ԍ

↕ ᵝȂ ̆ ׅ ҹ ↕ ῒ ӈ̆

↕ ᶛ Ȃ 

̆ ᷅ ̆Ӟ ṽⱵ῏ ӊ Ȃῖ

ԍ ṽ ᷅ Ȃ ∆ ҹṽӂ Ԋֲ Ԋ ̆ ҈ֲ ᶏ᷅

ԅӞҌ ӈⱵȂᵖ ̆ ҹ̆ṽ ץ ҹ᷅ ᴋ Ḡ

ᵣ̆ ׅ └Ȃ13 Ҭ Ⱶ ̆Ӟ₮ ҈ֲ ᴋ ᶛȂ
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ץ ҹ ֲĿ̆ ץ ҉ ̆ ľ ᾟ

ӏ̆ ĿȂ14ῒ ȇ ᴶ Ȉ ӊᵬ Έ

№≢ Ҭ ԅľ Ŀ̂ Right Reasoñ ľ ӏĿ(Pleasure) Ȃ15ץ

ֲ ԅľ Ŀ̆ Ⱶ ֲ↕ ҉ ԅľ ӏĿ

ѿꜚ ԅⱳ≠ҺӈȂ֒ ң ̆№ ԅңҩ

ѿ ̆ Ӟ ⌠ԅ Ȃ Ҋ

̆ ױ ץ ̆ ֲ ῃ Һӈ Ҍᴪ

↕ ̕ ֲ↕ ľ Ŀ Ҋ̆ ҉ ԅṽ Ȃ 

̂ԋ̃  

1ȁ ↕ ҍ  

҉ ₮ ľṽĿ ľ̆ Ŀ Ȃ Ҭ

ľṽĿ̂ obligitiõѿ , ľӂ ļnexumĽ ļteneriĽ, ļJuris VinculumĽӊ , 

ҹ ӊ , ץ ṽ ṽⱵ, ṽӊ῏ , Ԋֲӊ ӞȂĿ
16
׆

҉ , ṽ ѿ ,Ӟ ṽ ֲ ṽⱵֲ

ѿ Ȃ ҹ ,ѿ Ԋֲ ӈⱵ ֓ ҹ

̆ ѿ Ԋֲ ֓ ҹ , ҈ֲ ↕҉ Ҍ

ȂӞ , ṽ Ԋֲ Ҍ Ԋֲӊ ῒֲז
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ᶭῒץ ↕ ⇔ ≠ӈⱵ, Ԋֲ Ҍֽ ≠ӈⱵ

, ғᶏῒ ҩ ᵣ ҬȂ Ԋ ῏ №, ҩֲ

↕ ,֞ ῤ,ѿ℗ṽ ṽⱵ῏ ᶭ Ԋֲ

, ΐ , ↕,Ḃ ҉ ľҒ ĿȂ22 ȇ̆

ῖȈ ↕ ҹ ,Ӟ ҹ , ҹ ⇔ ₮ԅץ

ҹ ԍ ῖ ᵣ ҹ , Ӟ ԊҺᵣ

Ҭ ҹҬ Ȃᶛ , ѿ ӈ, ҹӊ ץ

, ҹ ҹֲΐ ԅ₮ Ȃ23

ԍ , ҩ Ҭ, Ԋֲ ҹ҆ ҉ ̆

Ҭѿ℗ ҍ└ Ӟ ץ Ȃ ҌῬ ῏ ̆

Ԋֲ ֟ ̆ ғ ̆ Ҍ
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№̆ ↕ Ԋֲ ץ , Ԋֲ ᴍ̆ Ԋֲ

≠̂ ѿ Ӟ ᵌԍҬ ף Ȃ̃ Ҥ ץ

Ԋֲ ᴍ ≠ ↕ └ ӊҊ̆ ᵣ ԅ ӥ

ѿ № Ԋֲ ᴍ ֓ ̆ Ԋֲ ῏ ҹֲױ

ȁ Ȃ26 ̆ Ҭ

Ӟ ԍ Ԋֲ ῏ Ȃ 

ῤ ֟ ↕Ȃ ῌ Һӈ

Ӟᶏ ױ ῏ ľ ᶛĿ̆ Ҍ ↕Ȃ Ҹ

̂Denning LJ̃ , ∆ Ҭ ↕

ӊ Ȃ , 1861 ӊ╠ 200 , ֲҹԅ ҈ֲ ≠

ҬῈ Ạ₮ѿҩ ץ ҈ֲ └ ᾛ ,↕ ҈ֲҌ

Ԋֲ̆ Ӟᴪ ҈ֲ Ҋ └ ᾛ , ѿҩ

↕Ȃ ̆ 16 17 ҕ ѿ ῖ ҬӞ ѿҩ ҈

ֲ Ȃ27 , ҹ ҈ֲ≠

Ҭ ∞‗ ҈ֲ , ↕ Ҍҹֲ Ȃ ⌠ 1861 ̆

Tweddle v.Atkinson Ҭ∆ ԅľ Ŀ̆ ғ ԅѿҩ└

↕ Ạ ׆̆ ↕ ᴆȂ

ԅѿ ↓ ᴆ̆ ῒ 1915 Dunlop Pneumatic Tyre Co. Ltd v. Selfridge

Ҭ̆ Ҁ ∞‗ Ҭ ľ̔ Ҭ̆ ֓ ↕ ȂῒҬӊѿ
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≠̔ ҈ֲ Ȉ̂
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(ѿ) ᴪ  

ṽⱵ῏ ҉ץ ⌠ Ȃ ̆

ṽⱵֲ ’ ̆ ₮ԅṽⱵ῏ ץ ѿ Ԋֲ Ȃ

ҩ ף ᴪ֜ ֲ̆ҍֲӊ ץ

ĺĺѿ῍ Ӈ₃ ֜ Ȃ ̆ ֲ ̆

↕ ΐ Ȃ Ԋ Ӟ ĺĺ ῌ

Ȃ ֲ̆ ԅ Ȃң

ҙ ԅֲ ֟ ̕ ѿ ҙ ῐ ֲ̆

֜ ̆Ҍ ⇔ ֲ ᴪ ᶏ ᴪ

Ȃᴑҙ ֣ ≠ȁӈⱵ ᴋ ֟ Ҍ Ҍ ᵝԍ № ȁ ῏

ᵬ ῍֣ ̕ ҙҍ└ ҙȁ Ⱶԑҹ֜ ̕ № ȁ

ȁ ף ҹ ҙ Ȃ ֓

Ȃ Ҋ̆ ױ ↕ ̙ 2000 ╠֒

̆ױ ѿ Ȃ ҙ ‖₯Ҋ̆ᴰ
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ѻ ҹ Ḥ̆ ₮ ᵬ ⱬ ̆

№ץ ȁ ᵬҹ ֟ҙ ׆̆ ҉ ҙ ̆

ױֲ ֟ȁ ҙ ῏ Ȃ32 ֽֽ № ̆ ѿ ҙ

▲ Ȃ ̆ ֟ ѿ № ̆֟

ᵣ ֟ № ̆ ҹ ҩᵣ ᵬҹ ᴪ ̂ ᵬ̃ ꜚ̆

ӊ ᴰ ҬҺӈ Ȃ 

ѿ ҙ ̆ ֟ҙ

ҙ Ȃ ֟ҙ ҉̆ ľ└ ҙ Ŀ └ ҙ ֟

⌠ Ȃᴑҙ ֣ ≠ȁӈⱵ ᴋ ֟ Ҍ Ҍ ᵝԍ

№ ȁ ῏ ᵬ ῍֣ Ȃ ҙ ҉̆Ӟץ ᵌ Ȃ ҙ

ҍ└ ҙȁ Ⱶԑҹ֜ ̕ ҙ№ ȁԑ ̕ №

ȁ ȁ ף ҹ ҙ ̕ ҉֜

ҙ ̕ ҙ ̕Ḥ ҙ Ҍ ₮ ȁԓ

ῇ Ȃ ֓ Ḃԅ ̆ᵖ Ӟ Ȃ 

ȁ֟ҙ ֓ ҙ ױֲ̆҉ ԍ֜

ȁ ȁῤ ҍ Ҍ ̆ ȁ

ҩ ȁ Ҍ ̆ Ỳ ԅ ֜ ֜ ꜛ

Ȃ֜ ̆₃Ӎ Ҍ ֜ ̆ ֟ ⇔ ΐ

Ҋ̆ ԍᴰ ᴪ Ԋ Ӟ Ṣ ȁ ῀

֜ ȁ֜ └̆ᶛ ȁץ Ῑ ȁᵟ Ὲ Ȃ 

3ȁ Ⱶ ֟  

ѿ ҙ ԍ ┴ ҍ̆֟ҙ ҙ ’

ᵌ̆ Ⱶ ֟ Ӟ ╠ Ḥ ̆ Ҋ̆

֟ ᴇṿ № ȁ ⇔ ̆̆ ғ

Ȃל ≢ ҍ№ ȁ ȁ֟ ȁ≠ ֟ҙȁ

                                                        
32
 [ ] ѻ ȇ̔ ҈ ҙ ̔ ᵥ ҕ Ȉ̆ xxviiȂ 
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̆ ╠ ⱬ̆ ֜ ȁ ӞҌ

ȁľ ῖ Ŀ̆ ҙ ҹ Ȃל ̆ ᵄ ̆
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ⱴ ̆ ץ ӈ ҍ Y └ ᶫ

ᶫ Ȃҹԅ ᴨ ̆ Y ףץ ⱴ ӈҍ ᶫ

∞ 52% ᴨ Ȃ ̆ ⱴ № ⌠ ᴨ ᴇ 38%̆

ⱴ Ҍ ’Ҋ ᶫ ט ԅ YȂ1999 ∆ X̆ ’

̆ №Ȃ Ԉ ̆Һ Ԉ

ԊⱵ Ȃ37 

ҹ̆ ԍ ̆ῒ ԊⱵ ȁ ᵳ

̆ ҹ ץ ╠ ṽ ᴰ

‗ Ȃ ԅ ̆ ΐᵣ ̆

∞‗ ̆ ҹ ̂AGB̃ ѿ ꜛ ⱴ

̆ ץ ≠ № ⱴ Ȃ ̆ ӊ ̆

ḱ − ԅ ꜛӈⱵ̆ ץ ∞ᶛҌ Ҍ ҹ̆ Ҍ

Ῥ№ ≠ Ȃ 

ᴪ ᶭ ∞‗ ̆ ₮ Ȃז ҹ

֓ ԍѿҩ ף ӈ Ȃז ҹ̆ ⌠ Ⱳ

ӟױֲ̆ ᴰ Ả Ҍ╠Ȃ ԍ ז̆ ҹ̆ ⌠

Ȃ ΐ ᵣ Ȃ

ѿ №̆ Ԋֲ ≠ӈⱵȂᵬҹ ᵣ ѿ № ̆ᵣ ҹѿ

ľ Ŀ̂ Sonderverbindung̃῏ ̆ ѿ Ԋֲӊ ֜ ῏
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ᶭ ҹ̆ ‗ ̆

ᵣ ̆ ҹҌ ԍ ᵣ ̆ ֟ ԅ

≠ Ῥ№ ӈⱵȂ 

ᶭ ѿ Ȃ Ҍ ѿ ԍ

ӊ҉ ľ Ŀ̂ Sonderverbindung
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ѿ ↕ ľ Ŀ ᵝȂ 

ῒ ᵝ̆ᵖ Ӟ ֲ Ȃ

Ҋ ̆Ҍ
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17ȁ[ ] ¥ ᶭ ̆ ľ̔ ᴪ ̔ ף

ᶭ Ŀ̆ ȇ֜ Ȉ2013 2 Ȃ 

18ȁ[ ]


